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Dougl as B. Huron argued the cause for the appellee.
Ri chard A. Sal zman was on brief.

Seth M Gl anter, Attorney, United States Departnent of
Justice, argued the cause for the intervenor. Bill Lann Lee,
Acting Assistant Attorney General, United States Depart-
ment of Justice, was on brief.

Before: Silberman, Henderson and Randol ph, Circuit
Judges.

pinion for the court filed by Crcuit Judge Henderson

Karen LeCraft Henderson, G rcuit Judge: The Wshi ng-
ton Metropolitan Area Transit Authority (WWATA) appeal s
judgnents rendered against it in a suit brought by Judy J.
Jones alleging discrimnatory and retaliatory refusal to pro-
note, discharge and failure to reinstate in violation of the Age
Di scrimnation in Enployment Act (ADEA), 29 U S.C. ss 621
et seq., and of Title VIl of the Cvil R ghts Act of 1964, 42
U S.C. ss 2000e et seq. The district court awarded Jones
conpensatory and |i qui dated danages under the ADEA, pur-
suant to a jury verdict, and reinstatenent, back pay (includ-
i ng prejudgment interest) and retroactive pronotion under
Title VII. 1In addition, the court awarded attorney's fees and
injunctive relief under each statute. WJATA chall enges the
both the ADEA and the Title VIl judgnents. W vacate the
ADEA damage award because WVATA i s inmune frormr
liability therefor under the El eventh Anmendnment to the Unit-
ed States Constitution. W affirmthe Title VII award in
t ot o.

Jones began working for WVATA as a bus driver in 1974
and in 1984 rose to the position of first-line TS-3 rail opera-
tions supervisor (TS-3) in WWATA' s Departmnent of Rai
Service (Departnment). This dispute began on June 18, 1985
when Jones and four subordinates wote a letter to Fady
Bassily, WWATA assi stant general nmanager in charge of the
Department, conpl ai ni ng of enpl oynent discrimn nation
agai nst "white wonen." Joint Appendix (JA) 254. At Bassi -
ly's direction, Mark MIller, then his general deputy, and John
Kirin, the Departnment's third ranking enpl oyee, nmet wth
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Jones on August 6, 1985. According to Jones, during their
meeting MIller told her that her job was "in jeopardy"” and
asked her to resign. JA 400.

In 1986 the Departnent pronoted several other TS-3
supervisors to a newly created TS-4 position. According to
WVATA personnel records, Jones was "disqualified" from
consi derati on because of a "recent disciplinary action." JA
293.

In January 1987 a screening panel recommended Jones and
thirteen other enployees for pronotion to TS-4. Kirin, who
had swi tched positions with MIller, rejected the panel's list of
candi dates and asked MIler to draft a new one, taking into
account factors he believed the panel had not adequately
consi dered. Jones's name did not appear on Mller's list. In
a letter to Jones dated October 30, 1987 MIler cited as
reasons for not reconmendi ng her pronotion: (1) her "nar-
ginal" score on a witten examand (2) her failure to foll ow
WWVATA pol icies and procedure, specifically by "trans-
mt[ting] [her] personal views to [her] subordinates, (when in
conflict with those of the Authority)," which he characterized
as "unprofessional," and by giving a customer a cash refund
froma farecard machine "contrary to station policy." JA
305.1

Meanwhi | e, on Septenber 11, 1987 Jones filed a conplaint
wi th the Equal Opportunity Enpl oynment Conmi ssion
(EEQC) all eging unlawful discrimnation on the basis of race,
age and sex and retaliation.

In Septenber 1988 Jones again applied for a TS-4 position
The panel, headed by MIler, who was aware of Jones's
pendi ng EECC claim again rejected her despite her high
rati ngs on objective job criteria. At trial, MIller indicated she
was not recommended because she did "very, very poorly"
during her interview JA 558.

1 Also in 1987 Jones applied unsuccessfully for pronotion to a
TS-5 position as Quality Assurance Inspector. She clainmed bel ow
that her rejection resulted fromgender discrimnation. This claim
is not at issue on appeal



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7186  Document #504108 Filed: 03/17/2000 Page 4 of 12

On March 1, 1989 Jones filed this lawsuit alleging discrim-
natory and retaliatory failure to pronote in violation of Title
VIl and the ADEA. After her |awer becanme ill the |awsuit
"stalled" until she retained new counsel in February 1991
Jones v. WWATA, 946 F. Supp. 1023, 1029-30 (D.D.C. 1996).

On March 6, 1991 Jones was directed to neet with Allen
Brown, one of Bassily's deputies, who was investigating a
recent enpl oyee protest in which Jones had parti ci pated.
Brown had previously questioned Jacki e Rhodes, one of
Jones's subordinates, at great |ength about the protest, press-
ing for informati on about Jones's role init. Famliar with
Rhodes' s experience, Jones refused to nmeet Brown without
her | awer and subsequently refused a request fromMIler as
well to neet in his office. After a confrontation with Mller in
the Iunch room Jones called her division superintendent, Al
Yorro, to tell himshe was going hone sick. Later that
aft ernoon Jones received a call at home from Yorro, directing
her to report for a nedical exam nation by 6:00 p.m, which
she did. Follow ng the exam Aubrey Burton, CGeneral Super-

i ntendent of the Departnent's Rail Transportation office,
recomended to Bassily that Jones be fired, after consulting
wi th WWATA' s personnel director and its Ofice of General
Counsel . Bassily approved the di scharge and signed Jones's
term nation formon March 7, 1991. 1In a certified letter to
Jones, Brown identified as the cause for Jones's discharge
"insubordination"” in refusing orders to neet with MIler and
hinsel f. JA 252-53. After unsuccessfully requesting rein-
statenent in a letter to WWATA's O fice of General Counsel
Jones amended her conplaint to claimretaliatory discharge
and failure to reinstate.

On August 6, 1993 the district court granted partial sum
mary judgrment in favor of Jones on her claimof retaliatory
failure to reinstate in violation of both Title VII and the
ADEA. The court reserved "[t]he issue of appropriate relief
for this claim to "be tried together with the remaining clains
in this case." JA 74.

The ADEA clainms were tried before a jury in Cctober 1994.
On Cctober 20, 1994 the jury returned a verdict awardi ng
Jones $50, 000 in conpensatory damages on the ADEA retali -
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ation clainms--$10,000 for the 1988 failure to pronote to TS-4
and $20, 000 each for the termination and failure to reinstate
in 1991. In addition, the jury found that the ADEA viol ations
were willful. Accordingly, the district court imediately
entered a judgnent on the verdict in the anount of $50, 000.

In an opinion and order filed Cctober 15, 1996 the court
al so found for Jones on three of her Title VII clains: retalia-
tory failure to pronote both in 1987 (in retaliation for signing
the 1985 letter conplaining of discrimnation) and in 1988 (for
filing the 1987 EECC conplaint) and retaliatory discharge in
1991 (for filing and prosecuting the Title VIl lawsuit).2 At
the sane tine, in accord with its own findings and with the
jury's, the court entered a final judgment ordering the foll ow
ing relief: (1) reinstatenent and retroactive pronotion to TS
4 effective Cctober 1, 1987 under both the ADEA and Title
VIl; (2) back pay under Title VIl (consisting of the difference
bet ween what Jones was actually paid after Cctober 1, 1987
and what she woul d have been paid at the TS-4 |level) plus
prejudgnent interest; (3) liquidated damages under the
ADEA, 29 U.S.C. s 626(b) (equal to the back pay owed after
February 2, 1989, the date the jury found Jones was "w || ful -
ly" deprived of the TS-4 pronotion); (4) a permanent injunc-
tion prohibiting WWATA "fromtaking any formof retaliatory
action against Jones for engaging in activity protected by
Title VI or the ADEA"; and (5) "reasonabl e" expenses and
attorney's fees. 946 F. Supp. at 1032-34.

WVATA has chal l enged the district court's judgnments on
various grounds but, in light of the posture of the case and of

2 The court decided the Title VIl clains, based on evidence
presented in a short bench trial as well as the evidence submtted
both during and before the jury trial, because the acts giving rise to
Jones's clainms occurred before the effective date of the Gvil Rights
Act of 1991, 42 U S.C. s 1981a(c), which first authorized jury trials
for such clainms. See Landgraf v. USI FilmProds., 511 U S. 244
(1994).
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our disposition, we need address only three of them W
di scuss each separately.

A. Sovereign Inmmunity

We first consider WWATA's contention that state entities
(i ncl udi ng WWATA) are inmune under the El eventh Anend-
ment from ADEA liability. Because the United States Su-
preme Court recently resolved this question in favor of
imunity, 3 we agree that the ADEA danages awards nust
be vacat ed.

Under the El eventh Anendnment, " 'an unconsenting State
is imune fromsuits brought in federal courts by her own
citizens as well as by citizens of another State." " Mrris v.
WVATA, 781 F.2d 218, 222-23 (D.C. Gr. 1986) (quoting
Edel man v. Jordan, 415 U.S. 651, 662-63 (1974)). "Mbreover,
though the immunity is that of the state, 'sone agencies
exerci sing state power have been permitted to invoke the
Amendnent in order to protect the state treasury from
l[iability that would have had essentially the sane practica
consequences as a judgnent against the State itself.' " 1d. at
223 (quoting Lake Country Estates v. Tahoe Regional Pl an-
ni ng Agency, 440 U.S. 391, 400-01 (1979)). WWATA was
created by a conpact enacted by the Congress and to which
t he Conmonweal th of Virginia, the State of Maryland and the
District cf Colunmbia are signatories. W have consistently
recogni zed that in signing the WWATA Conpact, Virginia
and Maryl and each conferred its inmunity upon WATA,
whi ch therefore enjoys, to the same extent as each state,
imunity fromsuit in federal court based on its perfornmance
of governnental functions.4 See, e.g., Mrris v. WHATA,

3 After oral argunent we ordered this appeal held in abeyance
pendi ng the Supreme Court's decision in Kinel v. Florida Bd. of
Regents, which issued on January 11, 2000 and whi ch we di scuss
i nfra.

4 The WVATA Conpact provi des:

The Authority shall be liable for its contracts and for its torts
and those of its Directors, officers, enployees and agents
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supra; Souders v. WWATA, 48 F.3d 546, 548 (D.C. Cr.

1995); Beebe v. WWATA, 129 F.3d 1283, 1287 (D.C. Cir.

1997); see also Hess v. Port Auth. Trans-Hudson Corp., 513
U S 30, 52, 50 n.20 (1994) (noting "decision in Mrris is
conpati ble with our approach” to determining nulti-state
authority's El eventh Anendnment imunity vel non). W

have al so held that WWATA' s "governnental function" inmu-
nity enconpasses "the hiring, training, and supervision of
WVATA personnel ," which is the kind of conduct for which
Jones seeks to hold WWMATA |iabl e under the ADEA.  See

Bur khart v. WWVATA, 112 F.3d 1207, 1217 (D.C. Cr. 1997);
accord Beebe v. WWATA, supra. The determ native question
therefore is whether, as Jones has argued, in enacting the
ADEA the Congress abrogated the states' (and consequently
WVATA' s) El eventh Amendnent inmunity from ADEA |i a-

bility. Since oral argunment, the United States Suprene

Court has definitively answered this question in the negative.
In Kinel v. Florida Bd. of Regents, 120 S. C. 631 (2000), the
Court held that, although the ADEA contains a statenent of
congressional intent to abrogate the states' Eleventh Amend-
ment imunity, the attenpted abrogati on exceeds the Con-
gress's authority under s 5 of the Fourteenth Amendnent.
Under Kinel, therefore, we conclude the ADEA award of
conpensatory and |i qui dated danages agai nst WVATA nust

be vacated because its "practical result ... would be paynent
fromthe treasuries of Maryland and Virginia." Mrris, 781
F.2d at 225.5

committed in the conduct of any proprietary function, in accor-
dance with the I aw of the applicable signatory (including rules
on conflict of laws), but shall not be liable for any torts
occurring in the performance of a governnental function

WATA Conpact, Pub. L. No. 89-774, s 80, 80 Stat. 1324, 1350
(1966).

5 Because we vacate the ADEA awards based on the jury's
verdi ct, we need not address WMATA' s objections to the adm ssibil -
ity of certain evidence (nanely evidence of the entry of partial
summary judgnment, of the discrimnation judgnment agai nst WWA-
TA in Townsend v. WWATA, 746 F. Supp. 178 (D.D.C. 1990), and of
WVATA' s al | eged di scrim nati on agai nst several w tnesses), or its

B. Title VIl Judgnent

W& next address WMATA' s challenge to the district court's
Title VII judgnent. WVJATA contends that the evidence
does not support the court's findings that WWATA unl awful |y
retaliated against Jones in 1987 and in 1988 when it failed to
pronmote her and in 1991 when it discharged her.6 W nust
uphol d the district court's factual findings unless they are
clearly erroneous. Fed. R Cv. P. 52(a); see also Pull mn-
Standard v. Swint, 456 U S. 273, 290 (1982). W perceive no
clear error here.

Under the framework laid out in MDonnell Douglas Corp
v. Geen, 411 U S. 792 (1973), Jones was required first to
establish a prima facie case of retaliation by denonstrating
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that "(1) [she] engaged in protected activity, (2) [she] was
subj ected to adverse action by the enployer and (3) there

exi sted a causal |ink between the adverse action and the
protected activity." Thomas v. National Football League

Pl ayers Ass'n, 131 F.3d 198, 202 (D.C. Cir. 1997) (citing
Mtchell v. Baldrige, 759 F.2d 80, 86 (D.C. Cir. 1985)). Such

chal l enges to the court's failure to instruct the jury that Jones was
not entitled to have her | awer present during attenpted interviews
precedi ng her discharge and that as a supervisor Jones did not
engage in protected activity when she signed the 1985 letter to
Bassily.

6 Al though the court expressly made the latter two findings "in
reliance upon the verdict of the jury on Jones' ADEA claim"” in
each case the court also "note[d] that it would have reached the
same concl usi on i ndependent of the jury, based upon the filings and
oral argunent of counsel, and the testinony and ot her evidence in
the record.” 946 F. Supp. at 1029, 1030. On the 1987 pronotion
claim the court "mp[de] its findings under Title VIl independent of
the jury's determ nations under the ADEA." 1d. at 1028. On
Jones's claimof failure to reinstate, we need not resolve WWATA s
chal l enge to the district court's summary judgnent since the only
relief it supports--reinstatenment and back pay--woul d have been
awarded in any event under the court's wongful discharge finding,
whi ch we uphol d and which the district court made clear "would be
the sane even in the absence of the summary judgnent determ na-
tion." 946 F. Supp. at 1030.

a showi ng raises a "rebuttable presunption of unlawful dis-
crimnation"” and shifts to the defendant the burden to "rebut
the presunption by asserting a legitimte, non-discrimnatory
reason for its actions.” 1d. (citing Texas Dep't of Community
Affairs v. Burdine, 450 U S. 248, 254 (1981)). If the defen-
dant nmeets this burden of production, "the presunption of

di scrimnation dissolves" and the plaintiff assunes the burden
"to persuade the trier of fact that the defendant's proffered
reason was not the actual or sole basis for the disputed
action." Id.

On the 1987 pronotion claim WATA does not dispute
that Jones established a prima facie case, as the district court
found, but does contend that Jones failed to rebut as pretex-
tual WVATA's proffered legitimte reasons for not pronot-
i ng Jones. W conclude the evidence supports the district
court's finding of pretext. O the three reasons MIler of-
fered in his COctober 30, 1987 letter for not pronoting Jones,
the district court reasonably rejected as pretextual two:
Jones's "marginal" test score, because it was higher than the
score of another enployee who was pronoted, and the in-
stance when she gave a cash refund to a custoner, because
the court found her action consistent both with the Metrorai
Handbook and with a Departnent directive. 946 F. Supp. at
1028. In contrast, the court accepted Mller's third reason
that Jones had "transmit[ted] [her] personal views to [her]
subordinates," as "nore plausible--but violative of Title VII"
because it reflected retaliation for protected activity, nanely,
the 1985 letter to Bassily conplaining of Departnent discrim
i nation. Because the court's findings of pretext and of retali-
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ation as to the pronotion claimare supported by the evi-
dence, they are not clearly erroneous.

W al so reject WWMATA's contention that there is no record
evi dence that those responsible for firing Jones were aware
she had hired new counsel in January 1991, thereby reinvigo-
rati ng her dormant |lawsuit and pronpting a retaliatory dis-
charge. See JA 138-39. 1In its opinion denying WATA' s
post-trial nmotion for judgnent as a matter of law, the district
court noted the undisputed fact that Departnent nenbers,

i ncluding Bassily, knew that the |awsuit was pendi ng and that
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WVATA' s O fice of General Counsel was aware she had

retai ned new counsel who had successfully had the suit
restored to the court's active docket. Jones v. W/ATA, 946
F. Supp. 1011, 1022 (D.D.C. 1996); see also JA 581-87.
Further, Rhodes testified that Brown asked her about Jones's
| awyers when he questioned her one week before the firing,
JA 477, and Bassily testified that before recomendi ng
Jones' s discharge Burton consulted with WWATA's O fice of
Ceneral Counsel, which "concurred” in the dismssal. JA 628
Thi s evidence supports the court's finding that WATA
deci si on nmakers fired Jones with know edge she had retai ned
new counsel

Finally, it was not clearly erroneous for the court to find
pretextual WMATA's claimit fired Jones for "insubordina-
tion" in violation of Department procedure, nanely for refus-
ing orders to neet with Brown and MIller. As evidence of
pretext, the court cited Jones's willingness to neet with
Yorro, WWMATA's own violation of its procedures in firing her
wi t hout affording her an opportunity to explain her behavior
and ot her instances of unlawful retaliation by Departnment
managenent, both agai nst Jones in connection with her 1987
and 1988 pronotion denials and agai nst ot her enpl oyees who
had conpl ai ned of discrimnation, see 946 F. Supp. at 1026.
Thi s evi dence suffices.

C. Prejudgnent Interest

Final |y, WWVATA cl ai rs El eventh Amendnent inmunity
fromthe court's award of prejudgnment interest on the back
pay award. Relying on Library of Congress v. Shaw, 478
U S. 310 (1986), WVATA nmaintains that, because Title VII
does not expressly waive the states' immunity from prejudg-
ment interest, they retain their El eventh Amendnent i mu-
nity fromsuch awards. WVATA's reliance is msplaced. In
Shaw t he Suprene Court held that the "no-interest rule,”
under which interest can be awarded agai nst the United
States only pursuant to an express waiver of inmmunity from
interest, forecloses recovery of an enhanced attorney fee



<<The pagination in this PDF may not match the actual pagination in the printed slip opinion>>

USCA Case #97-7186  Document #504108 Filed: 03/17/2000 Page 11 of 12

award in a Title VIl action against the United States.7 The
Court has since nmade cl ear that abrogation of the states

El eventh Anendnent i mmunity does not require the sane

| evel of specificity. In Mssouri v. Jenkins, 491 U S. 274
(1989), the Court held that the El eventh Arendnent does not
bar enhancement of an attorney's fees award agai nst states
under 42 U.S.C. s 1988 to conpensate for delay, noting that
Shaw had "equated conpensation for delay w th prejudgnment
interest." Id. at 282 n.3. Shaw s "observations" about pre-
judgnment interest, the Court explained, "cannot be divorced
fromthe context of the special 'no-interest rule' that was at
issue in Shaw' and "[t]hat rule, which is applicable to the
imunity of the United States and is therefore not at issue
here, provides an 'added gloss of strictness' only where the
United States' liability for interest is at issue."” 491 U. S at
282 n.3 (quoting Shaw, 478 U.S. at 318). Because the no-
interest rule does not apply to state liability, we see no bar to
awar di ng pre-judgnent interest on back pay assessed agai nst

a state under Title VII, as to which the Congress expressly
and effectively abrogated El eventh Amendnent inmunity, see
Fitzpatrick v. Bitzer, 427 U S. 445 (1976), and which has | ong
been recogni zed, in the absence of inmmunity, to authorize
prejudgnent interest as part of its back pay renedy, see
Loeffler v. Frank, 486 U. S. 549, 557 (1988). Accord Pegues V.
M ssi ssi ppi State Enpl oynment Serv., 899 F.2d 1449 (5th Cr.
1990) ("Congress has the power under section 5 of the
Fourteenth Anendnment to abrogate the state's immunity to
enforce the Amendnent's protections. Congress exercised

this power in enacting the Cvil R ghts Act of 1964.") (foot-
note omtted).8 W therefore affirmthe district court's

7 Since Shaw was deci ded, the Congress has added to Title VIl an
express waiver of immunity frominterest. 42 U S.C. s 2000e-
16(d).

8 Because we vacate the ADEA |iquidated damages award, we
need not address WVATA' s argumnent that awarding both |iqui-
dat ed danmages and prejudgnent interest provides a "double recov-
ery."
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award of prejudgnment interest on the Title VII back pay
award. 9

For the preceding reasons, we vacate the plaintiff's awards
of compensatory, and |iquidated damages under the ADEA
and affirmthe relief awarded under Title VII--including
rei nstatenment, pronotion, back pay, prejudgnment interest,
injunctive relief and expenses and attorneys fees. According-
ly, we remand for further proceedings consistent with this
deci si on.

So ordered.
9 Jones clains entitlenent only to prejudgnment interest accruing

after Novenmber 21, 1991, the effective date of the Cvil R ghts Act
of 1991, supra note 6. See Appellee's Br. at 36.
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